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United States Court of Appeals for the 
District of Columbia 

A. District Court of the United States for the 

District of Columbia 
Civil Action 816 

Warren H. Willner, and Helen V. Willner, Plaintiffs , 

vs. 

Melvin C. Hazen, and George E. Allen, and David Mc- 
Coach, Jr., and The District of Columbia, Defendants . 

United States of America, 

District of Columbia , s$: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint 

To Cancel a Special Assessment 
Filed November 28 1938 
In the District Court of the United States for the 
District of Columbia 
Civil Action 816 

Warren H. Willner, 4030 19th St. N. E., D. C. and Helen 
V. Willner, 4030 19th St. N. E., D. C., Plaintiffs, 

vs. 

Melvin C. Hazen, Municipal Bldg., D. C. and George E. 
Allen, Municipal Bldg., D. C. and David McCoach, Jr., 
Municipal Bldg., D. C. and The District of Columbia, 
Defendants. 

To the District Court of the United States for the 
District of Columbia: 

The Plaintiffs State: 

1. That they are citizens of the United States and are 
domiciled in the District of Columbia during the tenure of 
office of the first plaintiff as a civil officer of the United 
States, and that they bring this suit in their own right. 

2. That the Defendants, Melvin C. Hazen, George E. Al¬ 
len, and David McCoach, Jr., are citizens of the United 
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States, are residents of the District of Columbia and are 
sued as Commissioners of the District of Columbia; and 
that the Defendant District of Columbia is a municipal cor¬ 
poration, and is sued in its own right. 

3. That the Plaintiffs are tenants in fee simple by the 
entirety of lot number 17 in square number 4195 situate in 
the District of Columbia. 

2 4. That the Defendants heretofore caused the pub¬ 

lic alley in the square 4195 to be paved, and subse¬ 
quently, to wit, on November 8, 1937 served on the Plain¬ 
tiffs a notice of a special assessment against lot 17 square 
4195 for the paving done, as they state, under Acts of Con¬ 
gress approved August 7, 1894 and February 20, 1931. 

5. That the portfolio of assessments levied against the 
square 4195 on account of said alley paving, as exhibited 
by the records in custody of the defendants in December 
1937, is as follows: 


Owner 

Lot 

Area 

Alley 


No. 

Sq. Ft. 

Frontage 



— 

linear f t 

Dougherty 

804 

''6445 

~) 14.73 


(803 


20) 

McFeely 

(802 

6540 

20) 60.00 


(801 


20) 

Strubinger 

10 

4360 

40.00 

Miser 

(9 

8720 

80.00 


(8 



McBride 

(7 

8720 

80.00 


(6 



Williams 

5 

4360 

40.00 

Yobst 

4 

4360 

40.00 

Mclntire 

3 

4360 

40.00 

Kelley 

80^—7421 

} 18.20 

Mann 

1 

499V 

45.84 

Ellis 

80£ 


> 114.53 

Fry 

811, 

^rsSS'J 

> 83.84 

Wfllner 

17 


233.17 

Burkhardt 

16 

6bT9 ' 

T 58.06 

O’Brien 

15 


/ 80.00 

Miller 

809 


62.87 

Boss & Phelps 

810 

4747 

139.24 

(unimproved) 





Assessment 


$16.15 i 

$21.93) 

21.93) 65.79 
21.93) 

43.86 
$43:87) 87.73 

43.86) 

$43.86) 87.72 

43.86) - 

43.86 

43.86 

43.86 

^ 19.96 ) 
50.27 
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3 6. That the square 4195 is subdivided into 17 par¬ 

cels of land as to ownership and occupancy as shown 
by the portfolio of assessments, and by the plat attached 
to this complaint and designated Plaintiff’s exhibit A. 

7. That the square 4195 was on November 8, 1937, and 
is now, restricted by use zoning regulations to occupancy 
by single family detached dwellings by being zoned as “res¬ 
idential 40' A restricted” area. 

8. That on November 8, 1937, sixteen of the seventeen 
parcels constituting square 4195 were occupied by single 
family dwellings, as indicated on the plat marked ex¬ 
hibit A. 


9. That the aforesaid special assessment on lot 17, square 
4195, is un reasonably disproportionat e, greater than t he 
ho rnet rlpri yodj and ntherwiso nnsiipportahlft in law. 

10. That the Plaintiffs lodged a petition with the De¬ 
fendants for revision of the said assessment on the above 
grounds, which petition the Defendants denied on juris¬ 
dictional ground; whereupon Plaintiffs filed a request for 
reconsideration and a consideration on the merits of their 
petition, to which Defendants responded with a holding, un¬ 
accompanied by reasons, that the assessment “is fair and 
equitable”. 

11. That the Plaintiffs have paid, under protest, an in¬ 


stallment of Eighty-Five Dollars and Twenty-Three Cents 
to the Defendants’ Collector of Taxes on account of said 


assessment. 

Wherefore, the premises considered, the Plaintiffs de¬ 
mand : 

First, that the assessment complained of be declared in¬ 
valid and void, 

Second, that the defendants be decreed to cancell the 
assessment complained of on the tax records of the Dis¬ 
trict of Columbia in their possession, and be enjoined 
perpetually thereafter from making, setting up, or 
4 claiming under said assessment, and from referring 
to such assessment in any tax certificate that may 
hereafter be issued in respect to lot 17 in square 4195, 

Third, that the Defendants be decreed to refund the 
money paid by the Plaintiffs under protest to the account 
of said assessment, 
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Fourth, such other, further, or alternative relief as the 
Court may deem fitting, proper, and in conformity to law. 

WARREN H WILLNER 
HELEN V. WILLNER 

Plaintiffs. 
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6 Motion to Dismiss Complaint 

Filed December 16 1938 

# • • # 

The defendants, Melvin 0. Hazen, David McCoach, Jr., 
and the District of Columbia, move the court to dismiss the 
complaint filed herein on the following grounds. 

1. That the complaint fails to set forth a claim upon 
which relief can be granted for the reason that no facts are 
alleged to show the assessment complained of is void. 

2. That the complaint fails to set forth a claim upon 
which relief can be granted for the reason that it is not 
alleged that plaintiffs presented to the Commissioners ob¬ 
jections against the paving of the alley prior to said pav¬ 
ing and therefore plaintiffs arc estopped to question the 
validity of the assessment levied therefor. 

3. That the complaint fails to set forth a claim upon 
which relief can be granted, for the reason that it is not 
alleged that plaintiffs did not request the paving of said 
allev. 

ELWOOD H. SEAL 

W 

Corporation Counsel, D. C., 

VERNON E. WEST 
Principal Assistant 
Corporation Counsel, D. C., 

STANLEY DeNEALE 
Assistant Corporation Counsel , D. C., 
Attorneys for Defendants . 


7 Final Decree Dismissing Complaint 

Filed January 23 1939 

* * • # 

This cause came on for hearing on the motion of the de¬ 
fendants to dismiss the complaint filed herein and the same 
having been argued by counsel and considered by the court, 
it is this 23d day of January, 1939, 
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ADJUDGED and ORDERED that the said motion to 
dismiss be and the same hereby is sustained. 

The plaintiffs having elected in open court not be amend 
their complaint but to stand upon the same as filed, it is by 
the court, this 23d day of January, 1939, 

ADJUDGED, ORDERED and DECREED that the said 
complaint be and the same hereby is dismissed with costs. 

JESSE C ADKINS 
J ustice. 

No objection as to form. 

WARREN H WILLNER 
HELEN V. WILLNER 
Plaintiffs. 


Notice of Appeal 

Filed February 1 1939 

# # # # 

Come now the Plaintiffs in proper person and appeal 
to the Court of Appeals of the District of Columbia from 
the order of the Court sustaining the Defendants motion 
to dismiss, and from the decree dismissing the complaint, 
entered January 23, 1939. 

WARREN II WILLNER 
HELEN V. WILLNER, 
Plaintiffs. 


8 Order Fixing Amount of Undertaking on Appeal 

Filed February 11 1939 

• * * * 

The Plaintiffs having filed a notice of appeal to the Court 
of Appeals of the District of Columbia from the decree dis¬ 
missing the complaint, the penalty of the undertaking for 
costs on appeal, is hereby fixed at One Hundred Dollars, 
or in lieu thereof a cash deposit of Fifty Dollars. 

JESSE C ADKINS 

Justice. 
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Memorandum. 


February 11-1939. 

Cost bond on appeal $100.00/100 filed. 


Designation of Record. 

Filed February 13 1939 

* * • * 

The Clerk will please prepare a transcript of record on 
appeal, and will include therein the following: 

1. The Complaint, with exhibit. 

2. Defendants’ motion to dismiss. 

3. The order sustaining the Defendants’ motion to dismiss 
and decree dismissing the complaint. 

4. The notice of appeal by Plaintiffs. 

5. The order fixing amount of undertaking on appeal. 

6. A memorandum of filing and approval of undertaking 
on appeal. 

7. This designation of record. 

WARREN H WILLNER 
HELEN V. WILLNER, 
Plaintiffs. 

9 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 8, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 816, Civil Action, 
wherein Warren H. Willner, et al., are Plaintiffs and Mel¬ 
vin C. Hazen, et al., are Defendants, as the same remains 
upon the files and of record in said Court. 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 9th day of March, i039. 

C. E. STEWART, 
(Seal) Clerk. 

Endorsed: No. 7365. Warren H. Willner et al. Appel¬ 
lants, vs. Melvin C. Hazen, et al. United States Court of 
Appeals for the Distrirct of Columbia. Filed Mar 13 1939 
Joseph W. Stewart, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


JANUARY TERM, 1939 


No. 7365 


WARREN H. WILLNER AND HELEN V. WILLNER, 

APPELLANTS, 

vs. 

MELVIN C. HAZEN, DAVID McOOACH, JR., 
AND THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS 


I. Statement of the Case 

This case involves an action to set aside a special as¬ 
sessment, levied by the Commissioners of the District of 
Columbia against a building lot, owned by Appellants, on 
account of the paving of an alley which abuts the lot. 

The validity of the apportionment of the assessments as 
particularly affecting Appellants’ lot is in controversy. 

The invalidity of the assessment as apportioned with re¬ 
spect to Appellants’ lot is found in an examination of the 
entire schedule of assessments and the physical circum¬ 
stances of the lot and square, as tersely set forth in the 
Complaint and the Exhibit attached thereto. 



— 2 — 


II. The Proceedings Below 

This is ail appeal from a judgment of the District Court 
below dismissing Appellants’ complaint on the basis of a 
ruling sustaining a motion to dismiss made by the Appel¬ 
lees. The ruling and the judgment were entered in the 
record simultaneously on January 23, 1939. No opinion 
was rendered by the Court below in support thereof. 

The Appellees, the Defendants below, moved to dismiss 
the complaint on three grounds as follows: 

1. That the complaint fails to set forth a claim upon 
which relief can be granted for the reason that no 
facts are alleged to show the assessment complained 
of is void. 

2. That the complaint fails to set forth a claim upon 
which relief can be granted for the reason that it is 
not alleged that Plaintiffs presented to the Commis¬ 
sioners objections against the paving of the alley prior 
to said paving and therefore Plaintiffs are estopped to 
question the validity of the assessment levied therefor. 

3. That the complaint fails to set forth a claim upon 
which relief can be granted, for the reason that it is 
not alleged that Plaintiffs did not request the paving 
of said alley. 

The Court below sustained the motion without qualifica¬ 
tion. Appellants contend that it was error to sustain the 
motion on any of the grounds capitulated. 

III. ARGUMENT 
Ground 1. 

Appellants submit that the Complaint with Exhibit at¬ 
tached sets forth sufficient facts to support a judgment that 
the assessment complained of is invalid by reason of being 
excessive under the holding of this Court in Johnson vs. 
Rvdolph et al. 57 App. D. C. 29, wherein a special assess¬ 
ment for paving was quashed upon a showing of the assess¬ 
ment and of the physical conditions involving the property 
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assessed, which conditions on inspection appeared as re¬ 
sponsible for inequities in the assessment. Appellants sub¬ 
mit that their complaint pleads facts fully equivalent to 
those upon which Johnson vs. Rudolph was decided, and 
pleads them more explicitly than the Bill in that action. 

That the assessment is insupportable in law upon the facts 
pleaded will more particularly appear from the following: 

The Act of Congress approved on August 7,1894, 28 Stat. 
L. 243, provided (pp. 247-287) generally for the levy of 
assessments against the abutting property of up to fifty 
percentum of the total cost of the paving of certain types 
of public ways, specifically including alleys; the proportion 
of the costs to be borne by the abutting property to be 
apportioned pro rata on a linear front foot abuttage basis. 
It will be noted that this same act provided specially for a 
certain street pavement improvement, and designated for it 
an identical basis of apportionment of assessments (page 
247). 

The Acts of Congress approved on July 21, 1914, 38 Stat. 
L. 517, and on September 1, 1916, 39 Stat. L. 675, provided 
generally (pp. 524, 525 of the former and p. 716 of the 
latter) that in the case of the paving of the road-wavs of 
streets, avenues, or roads, a proportion of the total cost 
may be charged against the abutting property on the same 
basis of apportionment as provided by the Act of 1894, 
supra. 

It will be, therefore, noted that the Acts of Congress 
down to 1917 provided by general law for the apportion¬ 
ment, as between property owners, of special assessments 
for both street and alley paving improvements on an 
identical formula, the unadjusted, unrectified, front foot 
basis. 

Thereafter arose the case of Johnson vs. Rudolph et al, 
57 App. D. C. 29, decided December 6, 1926, upon a bill to 
quash an assessment levied against certain parcels of land 
for the paving of an abutting street. Your Honors went 
into the matter of such assessments at length and in con¬ 
siderable detail, and found that the geometry of certain of 
the parcels “owing to the peculiar manner in which the 
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avenues of the City of Washington are projected” resulted 
in an inequitable assessment under the front foot plan. 
This was because of a high ratio of front footage to area. 
This Court therefore held the assessments invalid. 

In Taliaferro et al vs. Railway Terminal Warehouse Co., 
59 App. D. C. 376, this Court reaffirmed and reapplied the 
principles of Johnson vs. Rudolph and stated that 

“The test is the relation of the property to other 
properties facing on the avenue, and in the immediate 
vicinity. ’ ’ 

Also applying and extending the principles of the John¬ 
son case are: 

Dougherty et al vs. Am. Security and Trust Co., 59 
App. D. C. 301 

and 

Dougherty et al vs. He-urich, 59 App. D. C. 303. 

Subsequent to the decisions of this Court cited above, and 
in order to avoid assessments apportioned on a front foot 
basis which would be excessive bv reason of a high ratio of 
abutting frontage to area, as pointed out by the Court, the 
Act of Congress approved February 20, 1931, 46 Stat. L. 
1197-8, was enacted. This Statute cancelled assessments 
made under the Acts of 1914 and 1916, that is to say, street 
assessments, and provided in section 4 that the maximum 
assessments for roadways should not, among other things, 
exceed the area of the lot multiplied by one per centum of 
the linear front foot assessment. Thus the Congress pro¬ 
vided by simple formula a limiting factor for substantially 
eliminating greatly disproportionate assessments arising 
out of geometrical conditions of the land assessed. 

The assessment here complained of was levied on an 
alley paving improvement in Square No. 4195. As will be 
observed from the table of assessments, paragraph num¬ 
bered 5 of the Complaint, the amount levied against Appel¬ 
lants* Lot No. 17 greatly exceeds the amounts levied against 
the other properties abutting the same paving project. The 
assessment is approximately 67% higher than the second 




highest assessment, and' 222% higher than the average 
assessment per property owner. The average is $79.36. 
Inspection of the plat of the square (transcript of record, 
page 5) shows that the high assessment charged against 
Appellants’ lot is due to the geometry of the lot and square, 
giving the lot a high ratio of abutting frontage to area. 
The geometry of the subdivision is in turn a result of the 
diagonality of South Dakota Avenue. This is exactly the 
same kind of disproportionality due to physical conditions 
upon which the Court quashed the assessments in the 
Johnson and Raihvay Terminal Warehouse cases. 

It will be observed that the lots in Square 4195 are all of 
small dwelling-house size and are obviously practicably 
unsuited for further subdivision. In point of area, Appel¬ 
lants’ lot is neither the largest nor the smallest, yet it is 
charged with the largest assessment. The lots in this 
Square are limited by the zoning Regulations to use for 
single-family dwellings. (Zoning Regulations 1). C. pub. 
G. P. 0. 1937, pp. 3 to 7: paragraph 7 of the Complaint). 
Accordingly, it is not possible for Appellants to recoup the 
excess of the assessment by changing the nature of the im¬ 
provements on their lot to accommodate a plurality of 
family dwelling units or to accommodate commercial enter¬ 
prise, and thus increase the quantum of use of the property. 
It will be seen, therefore, that each property owner in the 
Square is limited, by law, to a single-family use of the alley, 
setting up an equality of use as between the owners of the 
properties abutting the alley. In view of this equality of 
use, the excessive inequality of the apportionment as to 
Appellants’ lot is obviously beyond reason. 

The foregoing may be tested against the limitation set 
up by Sec. 4 of the Act of 1931. If the limiting formula of 
this act be applied to Appellants’ assessment, the assess¬ 
ment would be reduced to $87.11. This is computed as 
follows:— 

$255.68 

“ 9 QqT~ ' 1-996 per ft. = linear assessment 
7949 sq. ft. (area of lot) X 1.096 per ft. X To"o = $87.11. 



This is a little less than 10% the average of the as¬ 
sessments levied, and is within the range of tolerance of 
equitable assessments under the conditions of this case. 

Thus, it will be seen, Appellants’ case presents a situation 
involving an assessment, arrived at by the application of 
the unadjusted front foot basis, in which there is a clear 
and apparent inequality of the precise kind condemned by 
this Court in Johnson vs. Rudolph. Further, the Congress 
has enunciated a formula by which such inequities may be 
avoided. It is submitted that the same or similar formula 
should in fairness and justice be applied to adjust the as¬ 
sessment against Appellants’ lot. 

Appellants do not question the general authority under 
the power of Congress to assess a proportion of the cost 
of improving public ways, but contend that assessments 
made under general law may be sufficiently inequitable by 
reason of particular conditions as to be unenforceable as 
levied. Appellees have contended that the levying of as¬ 
sessments pro rata according to front foot is well settled 
and should not be disturbed. This contention is not sup¬ 
ported by the decisions of this Court which has ruled four 
times in the cases referred to in this section, that such 
assessments should not be enforced. 

Appellees contend that an alley assessment is not entitled 
to the application of the principle of Johnson vs. Rudolph. 
They cite Carusi vs. Hazen et al (64 App. D. C. 194). This 
case arose upon an alley paving assessment and was decided 
subsequently to Johnson vs. Rudolph and the decisions 
following it. In this case the bill was dismissed. This 
Court did not therein reverse its previous holdings nor 
criticise its previous reasoning, but stated succinctly that 
the geometrical factors were not present in the Carusi 
lots. The Court said: 

“There is nothing in the location of the lots in Square 
281 as shown on the plat to justify any charge of un¬ 
fairness or inequality in making these assessments. 
The lots are generally of similar shape and propor¬ 
tions, facing upon the streets surrounding the square 
and extending back to and abutting upon the alleys. 
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This does not present a situation that will justify the 
application of the rule invoked by this Court in Johnson 
vs. Rudolph 57 App. D. C. 29. In that case the assess¬ 
ment upon a frontage basis was found to be inequitable. 
No such condition prevails in this case.” 

There are distinctions between the Carusi case and Ap¬ 
pellant’s case other than that to be found in the geometrical 
relationships. For example, the Carusi lots were at the 
time of the controversy (and still are) zoned for first 
commercial use. This would permit the owner to increase 
the number of family units as to any lot, or to convert 
to commercial uses, and thus obtain increased revenue. It 
will be noted that some of the lots on that square are zoned 
for residential use. Thus an inequality of permissible uses 
was involved in that case which was favorable to the pro¬ 
testing property owner. 

Appellees attempt to avoid the application of Johnson vs. 
Rudolph to Appellants’ case by likening an alley paving 
improvement to water mains and sewers, citing Parsons vs. 
District of Columbia. 170 U. S. 45. However, it seems clear 
that an alley is a public improvement which is different 
from a street, if at all, only in degree of geographical 
distribution of its users. An alley is a public vehicular way. 
A property owner in Georgetown or Anacostia is at liberty 
to use by vehicle or otherwise the alley in Square 4195, but 
these same property owners would not be permitted to tap 
into the water main along Square 4195 without owning 
property abutting thereto. This illustrates a difference in 
kind between an alley and a water main. This Court, recog¬ 
nizing the difference between the paving of public ways and 
the installation of water and sewer service, distinguished 
the Parsons case in its decision in the Johnson Case. 
There is no privity between the several property owners in 
Square 4195. Before the law and between themselves, their 
relations are the same as between any one of them and the 
aforesaid property owners in Georgetown arid Anacostia. 
There are no advantages or disadvantages attending an 
alley abutting a property that do not find their counterpart 
in connection with an abutting street. If, as contended by 


Appellees, an unpaved alley creates a dust and dirt nui¬ 
sance, an unpaved street creates a greater one by virtue of 
its greater surface. And so on. In short, it might be 
considered that Appellants’ case presents in miniature the 
situation in Johnson vs. Rudolph, with only such changes 
which one might expect when the size of the parcel is re¬ 
duced to a small building lot, in which case a street along¬ 
side a parcel may well diminish to the physical proportion 
of an alley. 

It is noted that in deciding the Carusi case this Court 
ignored the contention of the Corporation Counsel that as¬ 
sessments for alley paving be dealt with differently in prin¬ 
ciple than those for street paving. 

The manner of apportionment of assessment for street 
and alley paving, as between property owners, was fixed by 
statute upon an identical formula from at least as early as 
August 7, 1894 down to February 20, 1931. That they are 
treated differently since 1931 appear to be due to the acci¬ 
dent of Johnson vs. Rudolph arising upon a street contro¬ 
versy rather than an alley controversy. Surely the Board 
of Commissioners cannot seriously contend that it would 
now be objectionable to restore a consonance to the law of 
assessments w r hich existed for thirty-seven years, through¬ 
out which it was accepted and administered by the Board 
as wholly compatible with the public and private weal, when 
the dissonance was introduced by the fortuitous interplay 
of effects growing out of a judicial limitation placed upon a 
distinctly different aspect of that law. 

Summary as to Ground 1. 

The Appellants make out a case in perfect accord with 
Johnson vs. Rudolph et al and Taliaferro et al vs. Railway 
Terminal Warehouse Co., and distinguish the case of Carusi 
vs. Hazen et al. The Act of Congress approved February 
20, 1931, 46 Stat. L. 1197, justifies the decision in Johnson 
vs. Rudolph et al by providing a corrective for some of the 
conditions condemned therein, and at the same time demon¬ 
strates that a simple mechanical mathematical formula for 
adjustment of the situation presented by the case at bar is 
within the realm of practical legislative and administrative 
expediency. 







Ground 2. 


Appellees’ second ground for dismissal set up that Ap¬ 
pellants failed to present objections against the paving of 
the alley prior to the paving work being done, and there¬ 
fore are estopped to question the validity of the assessment 
levied therefor. 

Appellees seek to find this estoppel in presumptions and 
assumptions made in regard to an Act of Congress, provid¬ 
ing for a hearing before the Commissioners of the District 
of Columbia in which the Commissioners determine if 

“in their judgment the public health, safety, or com¬ 
fort require it.” 

they give notice by advertisement (held barely sufficient in 
law by your Honors in Carusi vs. Hazen; “ a mere travesty 
of a notice” said the late respected Mr. Justice Hitz, dis¬ 
senting), 

“designating the location and kind of work to be done, 
specifying the kind of materials to be used, the esti¬ 
mated cost of the improvement, and fixing a time and 
place when and where property owners to be assessed 
can appear and present objections thereto, and for 
hearing thereon.” 28 Stat. L. 247. 

It will be seen that the hearing provided for by statute 
is limited in its terms to whether or not the improvement 
will be carried out, as a whole, on the basis of determina¬ 
tion of public welfare therein, considering its location, na¬ 
ture of materials, and total cost. The question of the 
manner of apportionment among the various property 
owners abutting the improvement, and the effect of the man¬ 
ner of apportionment upon the amount levied against a 
particular parcel in view of particular conditions, does not 
arise under this statutory proceeding. Bearing in mind 
that the defense has been raised in behalf of the Commis¬ 
sioners upon an argumentative pleading in the nature of 
a demurrer, and that estoppel must be fully pleaded in an 




evidentiary pleading to which a reply or replication may be 
made (on this point see Deane vs. Echols, 2 App. D. C. 522; 
Buckingham vs. Kerr 120 N.E. 422, 60 Ind. App. 290; and 
Oregonian Ry. Co. vs. Oregon Ry. and Nor:. Co. 22 F. 245, 
(reversed on another ground in 130 U. S. 1, 36 L. Ed. 620), 
facts in support of the alleged estoppel cannot be implied. 
Certainly it cannot be assumed that the Commissioners did 
more than was actually specifically required of them by the 
statute or that they exercised any discretionary judgment 
beyond the scope prescribed therein, even if that much can 
be presumed. It cannot be presumed that the Commission¬ 
ers set before the Appellants, or the public, the details con¬ 
cerning the assessments which reveal the grievance com¬ 
plained of in the case at bar in advance of the date on which 
they actually levied and promulgated the assessments, as 
set up by paragraph 4 of the Complaint. 

The Commissioners have consistently argued in these 
assessment cases that their discretion under this Statute is 
limited to the determination of the propriety and necessity 
of paving -the alleys. To this statement must be added 
the further limitation in accordance with the express words 
of the Statute, “whenever . . . the public health safety, 
and comfort require it . . (Italics supplied.) Why 
then should a notice of profert of a hearing be a blanket 
bar to a judicial review of the Statutes, or specific acts of 
interpretation of the Statutes not yet performed, as to 
questions other than the propriety and necessity to which 
they admit, and in fact have, wide discretionary power? 

The discretionary power of the Commissioners, alluded 
to above, is so broadly given by the statute to be exercised 
in the public benefit, that it would be of little avail for an 
individual property owner of a small lot to appear before 
them and contend that the improvement should not be car¬ 
ried out because he did not personally want the improve¬ 
ment, or because he did not wish to contribute to its cost, 
even if such were the fact as usually it is not. A property 
owner should not be required to enter such a plea before an 
administrative board as a prerequisite to subsequently ob¬ 
taining a judgment of the Court which will have the effect 
of obtaining from him an equitable readjustment of an 
inequitable charge against his property. 





It will bo noted that the case of French vs. Barber 

Asphalt Company, 181 U. S. 324, does not support the point 

for which it is cited by Appellees, because in that case the 

statute provided that owners of a majority of front feet 

could by mere timely registration of objection nullify the 

authoritv of the administrative bodv to order the execution 
•» * 

of the improvement project. The question of inequality of 
apportionment of the assessment among various parcels 
was not involved, as was pointed out by your Honors in 
your discussion of this case in the decision in Johnson vs. 
Rudolph. 

The case of Wight vs. Davidson, 181 U. S. 371, much 
quoted from by the Commissioners in assessment cases, was 
a land condemnation case involving assessment of benefits 
as an incident to the proceeding. It was stated in the opin¬ 
ion of the Supreme Court that inasmuch as the statute made 
a dedication by the complaining property owner, expressly 
named, a condition prerequisite to the institution of the 
proceedings by the D. C. Commissioners, and inasmuch as 
the record showed such a dedication was seasonably exe¬ 
cuted by the complaining property owner as contemplated 
by the statute, it appeared that an estoppel would exist as 
against that complaining property owner. But the Court 
went on to state, on page 377 going on to page 378, that it 
preferred to pass the question of estoppel by, and place its 
decision upon the constitutionality of the Act of Congress 
involved. 

There are a number of cases in the books referring to the 
application of estoppel in assessment tax cases. A study of 
these cases reveals that where the defense of estoppel pre¬ 
vailed it was (1) fully pleaded, and either (2A) shown that 
the invalidating of the assessment statute would involve a 
loss of money, such as to bond holders or purveyors of ma¬ 
terials, or (2B) employed as a technical offset to a technical 
attack on the general validity of the assessment statute. 
Appellants have found no case in which the defense of es¬ 
toppel prevailed when the complaining property owner 
could show an inequity to his particular property under the 
previous adjudications of the law of his forum. 
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It is to be noted that the Notice of assessment of Novem¬ 
ber 8, 1937, opened up to Appellants for the first time the 
information as to the specific amounts and specific nature 
of apportionment, whereupon they lodged a protest and 
petition with the Commissioners pointing out the inequity 
therein. 

It is to be noted that the Commissioners levied the as¬ 
sessment under the authority of the Acts of Congress ap¬ 
proved on August 7, 1894 and on February 20, 1931, yet 
they did not apply the limiting formula of Section 4 of the 
said Act of 1931 to Appellants’ assessment. 

Since the effect of the judgment asked for by Appellants 
would at most be the restoration of consonance in the law 
of assessments which had existed for thirty-seven years 
prior to 1931, it ill befits the Commissioners to raise the 
technical defense of this ground against it. Note the dis¬ 
cussion on page 8 ante. 


Ground 3. 

This ground does not set up a defense at all, and is wholly 
improper pleading. The subject matter of this ground 
appears to be a fragment of what is intended as an equitable 
estoppel, the full nature of which is left to inference. Ap¬ 
pellees seem to contend that such a defense should have 
been anticipated by Appellants in their complaint. Now 
it is elementary pleading that the defense of estoppel cannot 
be raised by demurrer, or argumentative pleading. Deane 
vs. Echols, 2 App. D. C. 522; Buckingham vs. Kerr, 120 N. E. 
422, 60 Ind. App. 290; Oregonian Ry. Co. vs. Oregon Ry. 
and Nav. Co. 22 F. 245 (reversed on another ground in 130 
U. S. 1, 36 L. Ed. 620). Had Appellees a real defense of the 
nature hinted at in this ground, they should have set it up 
by way of answer, to which Appellants would be entitled 
to file a reply, upon which issue could be joined as the case 
might require. The contention by Appellees that such a 
defense must be anticipated by a plaintiff is wholly without 
either precedent or rational foundation. 

This ground, however, introduces, improperly, into the 
case an inference, to the effect that here is a property 
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owner who, no doubt, asked for a public improvement for 
his own benefit, and having obtained it, now seeks to avoid 
contributing to its cost by means of a decree cancelling the 
assessment. Appellants are barred by the rules of plead¬ 
ing from introducing evidentiary matter in refutation of 
such an inference at this stage of the proceedings. They 
point out, however, that it is not a part of their intention or 
contention that they be excused from all payment in con¬ 
tribution to the cost of the paving, as borne out by para¬ 
graph 10 of their Complaint. The form of this action, 
calling for cancellation of the assessment as levied in its 
broadest request for relief, is dictated by lack of precedent 
for the Court to undertake to find, as a matter of act, what 
would be a proper substitute assessment for an inequitable 
one. The Court acts as an umpire, to call “out of bounds” 
on the Congress and the Commissioners, thus throwing such 
cases back upon the Legislative Authority to find, or set 
up machinery for finding, a correct assessment. 

In connection with the above, attention is called to the 
Act of Congress approved June 25, 1938 (Public No. 744, 
75th Congress), which in Section 6 delegates to the Commis¬ 
sioners of the District of Columbia the power to re-assess 
property after the original assessment has been quashed 
or set aside by the Court. This Statute is pregnant with 
significance. It amounts to an acknowledgment by the 
Congress of the expectation that assessments made under 
its general laws will be from time to time found to be un¬ 
enforceable as originally levied. It tacitly recognizes the 
authority of the Congress to make a new assessment if the 
original levy appears to be unenforceable. No doubt to 
relieve itself of what it would consider burdensome detail, 
the Congress delegates its power to re-assess to the Com¬ 
missioners, contingent upon a court decree. Apparently 
therefore, if all of the statutes under which the Commission¬ 
ers operate as to assessments are as strictly and literally 
binding upon them as they say, a case such as this one in¬ 
volving an obvious inequity as the law is applied under the 
interpretation of the Commissioners’ legal advisers, pre¬ 
sents a Gordian knot which must be cut asunder by the 
sharp sword of justice, the judicial decree, in order that 
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there might be released unto the Commissioners sufficient 
discretionary authority to arrive at an actually equitable 
assessment. 

CONCLUSION 

It is respectfully submitted that in view of the foregoing, 
the Court below committed error in sustaining the Motion to 
Dismiss the Complaint, and that the lower Court should be 
reversed. 

Respectfully submitted, 

Warren H. Willner, 
Helen V. Willner, 

Appellants. 


May 20, 193a. 










